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Coart of Appeals of the District of Colombia. 


No. 3096. 

George W. Moore, Appellant, 

vs. 

John A. Moore, Executor. 


1 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 22725. Adm’ns. 

In re Estate of Sarah E. Moore, Deceased. 

To the Supreme Court of the District of Columbia, holding a Probate 
Court: 

The petition of John A. Moore, respectfully shows to the Court as 
follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia and files this petition as the person named as 
executor in the last will and testament of Sarah E. Moore, deceased. 

2. That Sarah E. Moore, late a citizen of the United States and a 
resident of the District of Columbia, departed this life in the District 
of Columbia testate, on the 21st day of April, 1916, leaving as her 
survivors the following named persons, who are her only heirs at law 
and next of kin and all being over the age of twenty-one (21) years, 
whose residences and relationship are as follows: 

Mary R. Ridgeway, a sister of deceased, who resides at Takoma) 
Park, Maryland. 

Martha V. Larriek, a sister of deceased, who resides at 815 N. J. 
Ave. N. W. Wash., D. C. 

Melita C. Spelshouse, a sister of deceased, who resides at 2101 2nd 
st. Northwest, Washington, D. C. 

John A. Moore, a brother of deceased, who resides at 3543 Warder 
st., northwest, Washington, D. C. 

George W. Moore, son of a deceased brother, who resides at 436 
New York Ave., northwest, Washington, D. C. 

2 Hattie Bouice, a daughter of a deceased brother who resides 
at Mt. Washington, Md. 

1—3096a 
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Elizabeth A. Moore, a sister of the deceased, who resides at 2101 
Second street, northwest, Washington, D. C. 

3. That tlie decedent at the time of her death was seized and pos¬ 
sessed of the following real estate in the City of Washington, District 
of Columbia, to wit: 

621 Second street, northwest. 

1618 New .Jersev Avenue, northwest. 

619 Louisiana Avenue, northwest. 

320 East Capitol street. 

1904 Seventh street, northwest. 

A one-seventh interest in property located on the northwest comer 
of Tenth and D streets, N. W. 

A one-half interest in property 1241 Seventh st. northwest. 

A one-seventh interest in property 2101 Second street, northwest. 

A one-seventh interest in real estate on L st. northwest, being Nos. 
423; 425 to 435, both inclusive. 

A one-seventh interest in real estate on New York Avenue, north¬ 
west, being Nos. 432, 434 and 438 to 442, l>oth inclusive, and 444. 

all of said property being improved: that the total estimated value 
of decedent's interest in the aforesaid property is about sixty thou¬ 
sand ($60,000.00) dollars. 

4. That decedent left personal property consisting of the following: 


Equitable Co-Operative Building Association. $2,800.00 

Seventh Street Savings Bank. 880.00 

Washington Loan and Trust Co. 2,300.00 


Total. $5,980.00 


3 5. That decedent left a last will and testament bearing date 

the 7th day of July, 1915, which has been tiled with the Beg- 
ister of Wills of the District of Columbia for probate and record. 

6. That decedent, so far as vour petitioner after diligent inquiry 
has l)een able to learn, left unpaid debts including the expenses inci¬ 
dent to her last illness and funeral expenses, amounting to a sum not 
exceeding five hundred ($500.00) dollars. 

7. That your petitioner is named bv decedent in said last will as 
executor thereof, without bond, and as such believes himself to be 
entitled to letters testamentary on said e-tate. 

8. That all the heirs at law and next of kin of said testatrix, except 
Martha Y. Larrick and George W. Moore, have signed a waiver of 
citation consenting to the probate of said will and the issuance of 
letters testamentary to your petitioner. 

Wherefore, the premises considered, your petitioner prays: 

1. That process of this Court issue against such heirs at law and 
next of kin as have not signed waivers requiring them to answer the 
exigencies of this petition. 

2. That said will dated the 7th day of July, 1915, be admitted to 
probate and record as a will of real and personal estate, as the last 
will and testament of Sarah E. Moore, deceased. 
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3. That letters testamentary be granted unto your petitioner. 

4. And for such other and further relief in the premises as the 
nature of the case may require and to the Court may seem just and 
proper. 

JOHN A. MOORE, Petitioner. 

WALTER C. BALDERSTON, 

Attorney for Petitioner. 


4 District of Columbia, To wit: 

I, John A. Moore, being first duly sworn on oath depose and 
say that I have read the foregoing petition by me subscribed and 
know the contents thereof; that the facts therein stated of my per¬ 
sonal knowledge are true, and those stated on information and 
belief, I believe to be true. 

JOHN A MOORE. 

Sworn to before me and signed in mv presence this 9th dav of 
May, A. I). 1916. 

[notarial seal.] GEORGE W. SMITH, 

Notary Public, D. C. 

(Endorsement: Petition of John A. Moore for probate of will and 
issuance of letters Testamentary. Filed May 9, 1916. James 
Tanner, Register of Wills, D/C., Clerk of Probate Court.) 


5 G. II. C. 

Form No. 13. 

Supreme Court of the District of Columbia, Holding Probate Court. 

No. 22725. Administration. 

Estate of Sarah E. Moore, Deceased. 

The President of the United States to Martha Y. Larrick, 815 N. J. 
Ave. N. W., George W. Moore, 436 N. Y. Ave., Greeting: 

If you have any cause to show why the paper writing, dated the 
7" day of July 1915, purporting to be the last will and testament 
of Sarah E. Moore, late of the District of Columbia, deceased, should 
not be admitted to probate and record, and why letters Testamentary 
should not be granted to John A. Moore, the Executor named 
therein, you will appear and Hake such cause known before the 
Supreme Court of the District of Columbia, holding Probate Court, 
in and for said District, on Monday, the 22" day of May, A. D. 
1916, at 10 o'clock, A. M. 
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Witness, the Honorable J. Harry Covington, Chief Justice of said 
Court, this 9" day of May, A. 1). 1010. 

Attest : 

[court seal. | W. C. TAYLOR, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

W. C. BALDERSTON, Attorney. 

Probate Court Rules, Rule S. 

f2. Return.—Such citation shall be made returnable on a day 
therein named, not less than ten days from the day of issue, and 
shall be served at least five days before the return day. 

(Endorsement: Citation. Probate of Will. Issued May 9, 1916. 
Returnable May 2*2, 1916. Summoned the within named Martha 
V. Larriek and Geo. W. Moore, personally, May 10, 1916. Maurice 
Splain, Marshal. Filed May 16, 1916. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court. 


6 We, the undersigned, being the adult heirs at law and next 

of kin of Sarah E. Moore, deceased, and being fully acquainted 
with the contents of the will of said deceased bearing date on the 
7th day of July, 191 .">, do hereby waive citation or publication of 
advertisement in so far as we are concerned and hereby expressly 
waive the right to file a caveat to said will and do hereby consent 
and request as follows: 

That said will be admitted to probate and record as a will of real 
and personal estate; that John A. Moore be appointed Executor of 
the estate of Sarah E. Moore, deceased; that letters testamentary 
be granted as prayed for in the petition filed by said John A Moore 
and that he be not required to give any bond as such Executor; and 
that the Court act upon and grant all the prayers of said petition 
without further notice to us or any of us. 


MARY R. RIDGEWAY. 
MELITA C. SPELllOUSE. 
ELIZABETH A. MOORE. 
HATTIE E. BOriS. 


(Endorsement: Waiver of Citation. Piled Jim. 9, 1916. James 
Tanner, Register of Wills, I). C., Clerk of Probate Court.) 

7 To the Supreme Court of the District of Columbia, holding 

a Probate Court, George W. Moore, one of the heirs-at-law, 
and next-of-kin of the said Sarah E. Moore, and respondent herein, 
respectfully represents as follows: 

First. lie protests against the admission to probate and record 
of the paper-writing dated July 7. 1915, filed in this cause and pur¬ 
porting to be the last will and testament of the said Sarah E. Moore, 
and against the granting of letters testamentary, administration or 
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collection to John A. Moore, the person named as executor in said 
paper-writing, and tiles this as his Caveat thereto. 

Second, lie avers that at the time of the alleged execution of said 
paper-writing hv the said Sarah E. Moore (if she did in fact execute 
it, which is not admitted) she was incompetent mentally and physi¬ 
cally to execute a valid deed or contract and that therefore said paper¬ 
writing in law is not her last Will and Testament. • 

Third. He avers that at the time of the alleged execution of the 
said paper-writing hy the said Sarah E. Moore, she was under the 
control and domination of the said John A. Moore, and her sister, 
Melita Spelshouse, and that if the said paper-writing was executed 
hy the said Sarah E. Moore, the execution thereof was procured by the 
undue inlluence, persuasions and importunities practiced and ex¬ 
ercised upon her hy the said John A. Moore and the said sister 
Melita Spelshouse. 

Fourth. He is advised hy Counsel learned in the law that he has 
the right to tile this Caveat to the aforesaid alleged Will and to 
have the issues set forth herein determined by the Court and a 
jury. 

8 Wherefore your respondent prays: 

1. That until the determination of the issues raised hy 
this Caveat that no action he taken on the petition of John E. Moore 
tiled herein. 

2. That issues be framed and transmitted to a jury for trial as 
provided by law. 

8. That the prayers of the petition of the said John A. Moore be 
denied. 

4. That he may have such other and further relief herein as the 
Court deems proper. 

GEORGE W. MOORE. 


City of Washington, 

District of Columbia, ss: 

I do solemnly swear that T have read the foregoing Answer and 
Caveat by me sul>scribed and 1 know the contents thereof; that the 
facts therein stated as of mv own personal knowledge are true, and 
those stated as upon information and belief I believe to be true. 

GEORGE W. MOORE. 

Subscribed and sworn to before me this 22nd day of May, A. D. 
1916. 

WM. C. TAYLOR, 

Deputy Register of Wills. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Att’ys for (Jcorgc W. Moore. 

(Endorsement: Caveat of George W. Moore to Mill, Filed May 
22, 1910. James Tanner, Register of M T ills, I). C., Clerk of Probate 
Court.) 
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9 Order Framing Issues. 

Upon consideration of the caveat filed herein May 2*2, 1916, by 
George W. Moore, one of the heirs at law and next of kin of the said 
Sarah E. Moore, deceased, it is by the Court, this 24th day of May, 
A. D. 1916, ordered that the following issues are hereby framed for 
trial by jury in this Court on the 9th day of October, A. I). 1916; 
the jury sitting in Criminal Court No. 1. to l>e used: 

1. Was the paper writing dated July 7, 1915, tiled in this cause 
and purporting to l>e the last will and testament of Sarah E. Moore, 
executed and attested in due form as required bv Law? 

2. Was the said Sarah E. Moore at the time of the execution of the 
said paper writing of sound mind and capable of executing a valid 
deed or contract? 

3. Was the paper writing dated July 7, 1915, purporting to he 
the last will and testament of the said Sarah E. Moore, or the execu¬ 
tion thereof, procured through the undue influence of importunities, 
suggestions or persuasion of John L. Moore and his sister, Melita. 
Spelshouse, or by either of them, or bv anv other person or persons? 

WALTER I. McCOY, Justice . 

(Endorsement: Order framing issues for trial. Filed May 24, 
1916. James Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 

10 In the above entitled cause on the trial of the issues framed 
by trial by jury, the eaveatees are designated the plaintiffs 

and the caveators are designated the defendants. 

Bv the Court: WALTER I. McCOY, Justice. 

Mch. 15, 1917. 

(Endorsement : Order al/igning the parties. Filed Mar. 15, 1917. 
James Tanner, Register of Wills, I>. C., Clerk of Probate Court.) 

11 Washington, I). C., February 14, 1917. 

This acknowledges the receipt from Oeorge C. Gertman, Attorney 
for George W. Moore, the caveator, this day, of a copy of the issues 
framed in this cause and a notification of the time and place of trial 


thereof. 


A. LEFTWICII SINCLAIR, 
Attornn/ for Methodist-Episcopal Home, 
Bv B. B. FLADUNG. 

Adj. FRED BARTLETT, 

Sal ration Arm)/. 
WESLEY M. E. CIIURCII, 

By GEO. R. LINKINS, Attorney, 

Per LUTHER W. LINKINS. 

JOHN A. RIDGEWAY. 

LILLIE E. BLANKS. 

MARY R. RIDGEWAY. 
WALTER C. BALDERSTON, 
Attorney for John A. Moore, Elizabeth 

A. Moore, and Melita Spelshouse. 
DAVID E. ANTHONY, 

For IF. C. T. U. 
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(Endorsement: Acknowledgment by heirs of deceased and l>ene- 
ficiaries under Will of receipt of copy of issues and notice of trial. 
Piled Feb. 24, 1917. James Tanner, Register of Wills, 1). C., Clerk 
of Probate Court.) 

12 Thursday, March 15, 1917. 

Mr. Justice McCoy, Presiding. 

No. 22725. Adm. Doe. 53. 

In re Estate of Sarah E. Moore, Deceased. 

This cause coming to be heard it is ordered by the Court, with 
consent of the Justice holding Criminal Division number Two (2) 
that the issues in this cause l>e tried bv the jury summoned and now 
in attendance upon that Court; whereupon, upon consideration 
thereof, it is further ordered by the Court that the Caveatee John A. 
Moore, who is named in the Will as Executor of Sarah E. Moore, de¬ 
ceased, shall l>e Plaintiff, and that the Caveator, George W. Moore, 
shall be Defendant in the trial of said issues: whereupon come here 
as well the (Caveatee) Plaintiff by his Attorneys, Walter C. Balder- 
ston, David E. Anthony, George R. Linkins, and A. L. Sinclair, as 
the Caveator) Defendant by his Attorneys Geo. C. Gertman and 
John Ridout, and a jury of good and lawful men of the District of 
Columbia, to wit : 

William B. Sebastian, James F. Feddon, Edwin F. Hall, Thomas 
F. Allen, Fielder A. Newman, John II. Bangs, Charles S. Holt, 
William C. Bates, John A. Lynch, Edwin Volland, Thomas L. Moore, 
William Burke, who being duly sworn to try and true answers make 
to said issues, after hearing the evidence in part are respited until the 
meeting of the Court tomorrow. 


Docket Entries. 

1917, March 15. Order that issues be tried by jury in attendance 

upon Criminal Division No. 2. 

“ “ Order making Caveatee Plaintiff and Caveator De¬ 

fendant. 

Jury sworn and respited until tomorrow. 

Ui “ “ Witnesses for (Caveatee) Plaintiff, 2. 

Witna^ses for (Caveator) Defendant, 7. 

(Endorsement: 1st Minute Entry. Filed Mar. 15, 1917. James 
Tanner, Register of Wills, I). C. Clerk of Probate Court.) 
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13 Friday, March 16, 1917. 

Mr. Justice McCoy, Presiding. 

No. 2*2725. Adni. Doc. 53. 

In re Estate of Sarah E. Moore, Deceased. 

John A. Moore (Caveatee), Plaintiff, 

vs. 

George \Y. Moore (Caveator), Defendant. 

Now come here again (lie parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday; whereupon, tlie jury, 
after the ease is given them in charge, upon their oath say: 

In answer to the First Issue: 

Was the paper writing dated July 7, 1915 tiled in this cause and 
purporting to l>e the last will and testament of Sarah E. Moore, exe¬ 
cuted and attested in due form as required by law? 

They answer ‘‘Yes” (bv direction of Court). 

In answer to the Second Issue: 

Was the said Sarah E. Moore at the time of the execution of the 
said paper writing of sound mind and capable of executing a valid 
deed or contract? 

They answer “Yes” (by direction of Court). 

In answer to the Third Issue: 

W as the paper writing dated July 7. 1915, purporting to be the 
last will and testament of the said Sarah E. Moore, or the execution 
thereof, procured through the undue influence of importunities, sug¬ 
gestions or persuasion of John L. Moore and his sister, Melita 

14 Spelshouse, or by either of them, or by any other person or 
persons? 

They answer “No” (by direction of Court). 


Docket Entries. 


1917, March 16.—Verdict sustaining Will. 

“ “ “ Witnesses for (Caveator) Defendant, 3. 


Proceedings before Criminal Division No. 2, of the Supreme Court 
of the District of Columbia. Mr. Justice McCoy presiding. 

J. R. YOUNG,’ Clerk. 
W. F. LEMON, 

Ass’f Clerk. 


(Endorsement: 2nd Minute Entry. Verdict Sustaining Will. 
Filed Mar. 16, 1917. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 
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15 Now conies the Caveator, George W. Moore, by his Attor¬ 

neys, and moves the Court to set aside the verdict herein and 
to grant him a new trial on the following grounds: 

1. Recause the Court erred in not directing a verdict in favor of the 
Caveator on the first issue. 

2. Because the Court erred in directing a verdict in favor of the 
Caveatees. 

3. Because the verdict was contrary to the evidence. 

4. Because the verdict was against the weight of the evidence. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Caveator. 

Walter C. Balderston, Esq., et ah, Attorneys for Caveatees: 

The foregoing motion, filed today, will be for hearing on Saturday, 
March 31st, 1917, before. Mr. Justice McCoy. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Caveator. 

(Endorsement: Motion for new trial. Filed Mar. 20, 1917. 
James Tanner, Register of W ills, 1). C., Clerk of Probate Court.) 

• 

10 The motion for a new trial in the above entitled cause com¬ 

ing on to l>e heard, it is bv the Court this 31st day of March, 

1917, 

Ordered that the motion for a new trial filed herein be and the 
same hereby is overruled; to which the caveator notes an exception. 

WALTER I. McCOY, Justice. 

(Endorsement: Filed Mar. 31, 1917. James Tanner, Register of 
Wills, I). C., Clerk of Probate Court.) 

17 Upon consideration of the proceedings herein, and it ap¬ 

pearing to the Court that this cause came on regularly for 
trial upon the issues framed and that on the sixteenth day of March, 
1917, the jury regularly sworn to try said issues returned a verdict 
for the caveatees upon each of said issues, thereby finding that the 
paper writing bearing date the 7th day of July, 1915, and pro¬ 
pounded herein for probate was executed by the above named de¬ 
cedent in due form of law as her last will and testament; that at 
the time of the execution of said paper writing, the said decedent 
was of sound and disposing mind and capable of executing a valid 
deed or contract; that said paper writing was not executed by the 
decedent under the undue influence, persuasion or importunities 
practiced or exercised on her by John A. Moore or Melita Spels- 
house, but was the free and voluntary act of the decedent, judgment 
on said verdict is this 2d day of April, 1917, rendered in favor of 
the caveatees upon each and all of said issues. And it further ap- 

2—3090a 
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pearing to the Court that the motion of the caveator for a new trial 
of said issues has been hv the Court considered and overruled and 
the same having been duly certified, it is this Second dav of April, 
1017, 

Adjudged, Ordered and Decreed that the said will of Sarah E. 
Moore, deceased, dated the 7th day of July, 1015, he and the same 
is hereby admitted to probate and record as to both real and per¬ 
sonal property as the last will and testament of said Sarah E. Moore, 
deceased. 

And it is further Adjudged, Ordered and Decreed that letters 
testamentary hereunder do issue to John A. Moore, the Executor 
in and by said will nominated, upon his giving bond in the 

18 penal sum of Nine hundred Dollars, with surety or sureties 
approved by the* Court, conditioned for the faithful perform¬ 
ance of his duties as said Executor. 

And it is further Ordered that the caveatees recover against the 
caveator their costs to he taxed herein and have execution therefor. 
Bv the Court: 

WENDELL P. STAFFORD, Justice. 

From the above decree the caveator (leorge \V. Moore, notes, and 
appeal in open Court to the Court of Appeals, which is allowed and 
the bond for costs on appeal is fixed at one hundred Dollars, or a 
cash deposit of fifty Dollars in lieu thereof; the penalty of the bond 
to operate as a supersedeas is fixed at $5,000. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order for Probate of Will. Filed Apr. 2, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

19 Memorandum. 

Appeal Bond in the sum of One Hundred Dollars, ($100.), ap¬ 
proved April 12, 1917. 

20 Pursuant to due notice by the Caveator to the Caveatee, 
the Caveator this 16th dav of Mav, A. D. 1917. (Counsel for 

the Caveatee being present and a'senting) tendered and submitted to 
the Court for settlement and signature a Bill of Exceptions taken 
in this cause which Bill is herebv taken under consideration bv the 

%> c 

Court. 

WALTER I. McCOY, Justice. 

Endorsement: Bill of Exceptions submitted. Filed May 16, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

21 Mav 7, 1917. 

Walter C. Balderston, Esq., Attorney for Caveatee. 

Take notice that on Wednesday, Mav 16, 1917, at ten o'clock 
a. m., or as soon thereafter as Counsel can lie heard, we will submit 
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to {lie Court for settlement and signature the Bill of Exceptions of 
the Caveator in this Cause. 


A copy of the proposed Kill is herewith attached and made a part 
hereof as part of this notice. 


GEORGE C. GERTMAN, 
JOHN RIDOUT, 

Attorneys for Caveator. 


Copy accepted this 7th day of May, A. 1). 1917. 

W. C. BALDERSTON, 
Per M. HELTMAN. 


22 Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear¬ 
ing before Mr. Justice McCoy and a Jury on March 15th and 16th, 
A. D., 1917, George C. Gertman and John Ridout appearing for 
the Caveator, and Messrs. Walter C. Balderston. David E. Anthony, 
George R. Linkins, A. Leftwich Sinclair, Gibbs L. Baker and Sidney 
E. Taliaferro, appearing for the caveatee and beneficiaries under 
the will. 

Whereupon the parties were aligned, the Caveator, George W. 
Moore being made defendant and the executor and Caveatee, John 
A, Moore, being made plaintiff. 

Thereupon the plaintiff, to maintain proof of the will, gave evi¬ 
dence by the two attesting witnesses hereinafter named tending to 
prove as follows: 


Atstix C. Sac ndkrs testified that he is a hardware clerk employed 
by the plaintiff at 1913 7th Street, N. W., and was thus employed 
on July 7, 1915, and for seventeen years past; that he lives about 
half a square from the home of the late Sarah E. Moore and has 
lived there for eighteen years. Being shown the will of the testatrix 


he was asked to identify his signature and upon identifying it he 
testified that he had signed the will in the presence of the testatrix 


and that she signed it in his presence; that the other witnesses signed 
in his presence and in the presence of the testatrix and all signed 
in the presence of each other ; that he signed as witness at the request 
of the testatrix. 


On cross examination witness testified that he was employed by the 
plaintiff on July 7, 1915, and was actually working that day; 
23 that he could not remember the hour of the day he went to 
the Moore residence to witness the will but it was the forenoon 
about eleven o’clock; upon being asked how he happened to be a wit¬ 
ness he said, “I was requested to go by Mr. Balderston, the testatrix 
and the plaintiff”; that word came to him to be a witness through 
the plaintiff; that he went from his employment place to the Moore 
residence in the automobile with Mr. Balderston and his stenog¬ 
rapher, the other witness; that the plaintiff did not accompany 
them. Upon reaching the Moore residence witness testified that he 
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and the other witness were invited into the parlor and remained 
there about twentv minutes until thev were called into the room to 
sign the will; Mr. Balderston went up to the sick room upon arriv¬ 
ing. Witness testified that there were present in the house at the 
time Mrs. Melita Spelshouse. her daughter, and Elizabeth A. Moore, 
and the nurse and they were in the room at the time of signing of 
the will. Witness testified that the will was signed in the bedroom, 
the testatrix was in bed at the time. Witness testified that he knew 
the Moore family as neighbors quite intimately and came in daily 
contact with them and verv often visited the house: he did not re- 
meml»er seeing Mrs. Larrick there the day the will was signed but 
she could have been there without him seeing her. 

Thereupon the witness was asked: 

“Q. Have you had any talk with Mr. John A. Moore in the last 
two or three months regarding whether or not you saw Mrs. I>arrick 
there that day? A. 1 have not. There is not one of them ever 
spoke to me in reference to this matter tor the last nine months.*’ 

Being asked what transpired in the bedroom the witness said 
“No more than what I have stated;*' that he s]H>ke to the 

24 testatrix and she spoke to him. “I asked her how she was 
and she asked me aU>ut mv condition.'' “Well, I don't know 

as there was anything said and done more than the signing of this 
will. Mr. Balderston asked Miss Moore if she was willing to have 
myself and the young lady. Miss Ileltman, I believe the name is, 
to he witnesses, and she raised serself up in bed and signed the will— 
said that she was perfectly willing that we should be her witnesses 
to her will. There was no other conversation that I know of." 

Being asked whether the testatrix was not dangerously ill up to 
that time, he answered “I don't know." 

Witness did not examine the will the day he signed it, it was 
not read to the testatrix in his presence on the day he signed it 
and has never discussed the will with anvbodv or of his being a 
witness thereto. 

Witness was never in the Moore house on any other occasion with 
Mr. Balderston and Miss Ileltman. 

Miss M a urine Heltman testified that she is a stenographer and 
clerk in Mr. Balderston’s office and was thus employed July 7, 1015, 
and upon being shown the will in question she identified her signature 
and stated that she had signed in the presence of the testatrix and 
in the presence of the other witness and at the request of the 
testatrix; that the testatrix signed in her presence and in the presence 
of the other witness and that at the time of signing she is of the 
opinion that the testatrix was capable of executing a valid deed or 
contract; all the parties signed in the presence of each other. 

On cross examination the witness testified that the will was written 
by her not from any memoranda but was dictated by Mr. Balderston 
but could not recall when, could not remember whether the will 
was typewritten the day it was signed or not. Air. Balderston 

25 asked her to be a witness and she had not previously known 
the testatrix but knew the plaintiff John A. Moore as he 
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came in Mr. Balderston’s office quite frequently before the date of 
signing of the will; she did not know Melita C. Spelshouse. That 
she went to testatrix’s home in Mr. Balderston’s machine, and after 
leaving the otlice they went to plaintiff’s place of business where 
Mr. Balderston stopped and talked with the plaintiff although she 
was not near enough to hear the conversation and from there they 
went to testatrix s home. I pon reaching the Moore home witness 
and Mr. Saunders remained in the parlor ten to fifteen minutes 
when the nurse came downstairs and informed them that Mr. 
Balderston was ready for them to come to the sick room. In the 
sick room were Mr. Balderston, Mrs. Spelshouse, Elizabeth Moore, 
Mr. Saunders and witness; does not remember if the nurse was there. 
M itness had never been to the Moore residence before. 

Being asked: 

“Q. M hat took place in the bedroom? A. Miss Moore signed 
her will and Mr. Balderston asked Mr. Saunders and I—1 mean 
asked Miss Moore if she wanted Mr. Saunders and I to witness her 
will, and she said yes. Outside of that I don't recall any- 
26 thing.” 

“Q. Was the will read to her? A. No. 

“Q. Did you have any conversation with Sarah E. Moore? A. 
No. 1 never saw her before nor afterward. 

“Q. Was she lying down or sitting up when the will was signed? 
A. 1 think she was sitting up slightly; that she was in the bedroom 
about ten or fifteen minutes and the persons named were there dur¬ 
ing the,signing of the will. 

“Q. Do vou remember whether vou wrote the will more than once? 
A. Yes. 

“Q. It was revised? A. Yes. 

“Q. M ho was present when it was revised? A. Mr. Balderston: I 
guess," and does not remember the plaintiff being there then. 


Thereupon the plaintiff offered the will in question in evidence. 
To which offer the defendant objected because on the face thereof 
there is a manifest alteration that has not been explained, and sec¬ 
ondly, and defendant also objected to the offer as follows: 

The Court: I take it you mean the alteration by writing the let¬ 
ters “ly” over the letters “ne” changing it from June to July? 

Mr. Ridout: “Yes.” 

“M e object to the paper as a will. It is competent as a document 
in the case; but the Court understands our attitude about it. 
27 “The Court: It is admitted as a paper proved.” 


Last Will and Testament of Sarah E. Moore. 

I, Sarah E. Moore, of the City-of Washington, District of Colum¬ 
bia, being of sound and disposing mind and memory, do make, pub¬ 
lish and declare this to be my last will and testament ; hereby revok¬ 
ing all other wills and testaments heretofore made by me, ratifying 
and confirming this and none other to be my last will and testament. 
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First. I will and direct that niv hereinafter named Executor and 
Trustee pay all my just debts. 

Second. I authorize and direct my hereinafter named Executor 
and Trustee to pay the following legacies: 

To mv sister Mary B. Ridgeway, 1 give and bequeath the sum of 
Five thousand ($5,000.00) Dollars. 

To my sister Martha V. Earrick, I give and bequeath the sum of 
One thousand ($1,000.00) Dollars. 

To my sister Melita C. Spelshouse, I give and bequeath the sum of 
Sixteen thousand ($16,000.00) Dollars. 

To my brother John A. Moore, 1 give and bequeath the sum of 
Sixteen thousand ($10,000.00) Dollars. 

To my niece Hattie Bouice, I give and bequeath the sum of Two 
thousand ($2,000.00) Dollars. 

To mv nephew George W. Moore, I give and l>equeath the sum 
of Two thousand ($2,000.00) Dollars. 

To my nephew John A. Ridgeway, I give and bequeath the sum 
of Five thousand ($5,000.00) Dollars. 

To my niece Lillie Blanks, I give and l>cqueath the sum of Two 
thousand ($2,000.00) Dollars. 

To Wesley Chapel M. E. Church of Washington. D. C., I give and 
bequeath the sum of Six thousand ($6,000.00) Dollars. 

To the Methodist Home for the Aged, now located at 601 M Street, 
Northwest. Washington, D. C., 1 give and bequeath the sum of Five 
thousand ($5,000.00) Dollars. 

To the Woman’s Christian Temperance Union, Washington branch 
thereof. I give and bequeath the sum of Two thousand ($2,000.) 
Dollars. 

To the Salvation Army, of Washington, I). C., I give and bequeath 
the sum of Two thousand ($2,000.00) Dollars. 

For the purpose of providing for the payment of my debts and the 
afore-aid legacies. 1 give, bequeath and devise all of my estate, 
whether real, personal or mixed, wheresoever situated, whereof 1 may 
be seized or possessed, or to which I may l>e in any manner entitled, 
or in which I may be interested at the time of my death, unto my 
Executor and Trustee hereinafter named, his heirs and assigns- 
28 forever, in and upon the following trusts: To use so much 
of my cash as he may deem best to pay the debts and the 
aforesaid legacies and whatever additional moneys may be required 
over and above the cash left by me to pav said debts and legacies, mv 
hereinafter named Executor and Trustee, in order to obtain sufficient 
money to pay said legacies and debts in full, is hereby authorized 
and empowered to sell, convey, transfer and dispose of any of my 
real or personal property, in such manner, or in such parts or par¬ 
cels, at public or private sale, or by contract, at such time or 
times, and at such place or places, for cash, or upon such terms and 
conditions, as in his discretion mav seem most advantageous to my 
estate, and upon any sale or transfer being made by my hereinafter 
named Executor and Trustee, he is hereby authorized and empow¬ 
ered to execute, acknowledge, and deliver all necessary and proper 
deeds or other instruments for vesting in the purchaser or purchasers, 
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or the transferee or transferees, the title thereof, and the purchaser 
or purchasers, or the transferee or transferees are not required to see 
to the application of the purchase or the money. 

And until sale, transfer or other disposition is made of my prop¬ 
erty, my hereinafter named Executor and Trustee is hereby author¬ 
ized and empowered to manage, care for, rent the same or any part 
thereof, to collect and receive the rents, issues, profits and income 
therefrom, and to keep the same in repair, and to pay all charges, 
taxes, insurance and the like. 

I hereby further will and direct that after the payment of all the 
legacies hereinbefore mentioned, and the payment of all debts 
against my estate and the costs and expenses of administration 
thereof, that my hereinafter named Executor and Trustee, shall pay 
and turn over the rest and residue of my estate to my brother John 
A. Moore, and my sister Melita C. Spelshouse, their heirs and assigns, 
absolutely and in fee simple, share and share alike. 

I hereby nominate, constitute and appoint my brother John A. 
Moore, to he Executor and Trustee of this my last will and testament, 
without bond. 

In Witness whereof, I have hereunto set my hand and seal this 7th 
day of July, 1915. 

SARAH E. MOORE, [seal.] 

Signed, scaled, published and declared by the above named Sarah 
E. Moore, as and for Her last will and testament in the presence of 
us, who, at her request and in her presence, and in the presence of 
each other, have hereunto subscribed our names as attesting witnesses. 

Witnesses: Residence. 

MAURTNE HELTMAN Evans Bldg., Wash., D. C. 

AUSTIN C. SAUNDERS 2100 Second St. N. W. 

29 Whereupon the plaintiff rested. 

Thereupon the defendant gave evidence by the witnesses herein¬ 
after named tending to prove as follows: 

Mrs. Martha V. Larrick testified that she is a sister, of the tes¬ 
tatrix and of the plaintiff; that she did not visit the testatrix every 
day during her illness from April, 1915, up to the date of her death 
but visited her often; she was present on one occasion when she saw 
Mr. Saunders there and with him a young girl and a strange gentle¬ 
man but could not identify them now; they were in the parlor and 
on that day she does not know whether she saw her sister Mrs. 
Spelshouse and Elizabeth A. Moore; she knows she did not see her 
sister Sarah A. Moore. 

“O. Did you ask to see your sister Sarah? A. I did not. 

“Q. You went there to see her? A. I did. I don’t know whether 
I did or not. If she was not well enough for me to see her I did 
not expect to see her. It was not the first time I did not see her 
because I did not expect to see her when she was not well enough for 
me to see her. 
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“Q. You say you had l>cen there on other occasions when you 
did not see her? A. I had been there on other occasions when I did 
not think it was proper for me to go and disturb her. 

“Q. Why? A. Because she would not sleep as well if anybody 
else came in that was not staying there at the time? 

“Q. Did anybody say anything to you about her condition 
30 on any of those occasions? A. She was not feeling well and 
of course if she was not feeling well 1 don’t wish to see any 
sick person if they are not very well. 

“Q. You saw you- sister Melita Spelshouse that day at the house? 
A. I did—who, my sister? 

“Q. Your sister, Melita Spelshouse? A. Yes. She was there that 
day. 

Witness is not sure she talked with her that day. 

Witness was asked whether she asked menders of her sister’s fam¬ 
ily what Mr. Saunders was doing there on July 7, 191 5, and she 
said she did not nor did she afterwards ask her sister Sarah; she did 
not know that a will was being made by her sister Sarah that day 
and witness did not see her that dav. 

“Q. When did you first find out afterwards that a will was made, 
if it was made that dav? A. About three weeks afterwards. 

‘‘Q. What did you ask? A. I asked her who that strange gentle¬ 
man was that was in the parlor. I knew Mr. Saunders and told you 
so. I asked who that strange young girl—no, 1 did not ask who she 
was. And my sister said, ‘Why, I have made my will; that was the 
lawyer.’ 

‘‘O. Did vou tell her that you were there on that dav and was not 

^ %J K t 

permitted to see her? A. I did not see her—no, 1 did not tell her. 

Alfred B. Dent testified that he is head bookkeeper of Washing¬ 
ton Loan and Trust Company and that the testatrix had an account 
at that bank, which was balanced January 14, 1910, and the bank 
book with paid and canceled checks were delivered to the plaintiff 
then. 


31 Frank P. Preside testified that he is Secretary of Equita¬ 

ble Cooperative Building Association and that Sarah E. Moore 
had three accounts there. 

The first account was closed March. 1913. The total deposits to 
that account were $7,105 and witness read checks for withdrawals. 

The second account was closed in March. 1913. 

The third account was withdrawn as follows, as shown by checks 
produced by witness and admitted in evidence over the objection and 
exception of the plaintiff. 

Check for $3,530 to the order of Sarah E. Moore and deposited to 
her credit or cashed at Washington Loan and Trust Company. 

Check for $*2.505.*27 to order of Sarah E. Moore and endorsed bv 
Sarah E. Moore and J. Alfred Moore, and deposited in Seventh Street 
Savings Bank or cashed by that bank. 
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Cliec/i for $3,155.34 dated July 14, 1915, drawn to order of John 
A. Moore, Attorney, Sarah E. Moore, and endorsed “John A. Moore, 
Attorney, Sarah E. Moore”, and deposited to defendant’s credit, wit¬ 
ness presumes, at Seventh Street Savings Bank. 

John I). Howard testified that he is an employee of the Seventh 
Street Savings Bank and produced the original account of Sarah E. 
Moore with that bank w-ich showed that it was last balanced January 
15, 1916, but had not been previously balanced; that the account 
covers tlie period of July 16, 1915, to date, and the account was there¬ 
upon offered and admitted in evidence over the plaintiff’s objection 
and exception. 

Witness testified that he knows the plaintiff, John A. Moore and 
his son J. Alfred Moore. 

Upon being shown the check of the Equitable Building Associa¬ 
tion of July 14, 1915, for $3,155.34 payable to order of John A. 
Moore, attorney for Sarah E. Moore, and so endorsed, the 

32 witness testified that the check did not go to the credit of 
Sarah E. Moore in his bank. 

Miss Maurine IIeltman testified that she has not talked with the 
plaintiff about the will in question; that she had already testified 
that the will was revised after it was written and was only revised 
once as she remembers; she remembers writing the will but cannot 
rememl>er whether the revision took place on the day it was signed; 
does not know whether the old copy was destroyed or not. She has 
not them in her jwssession; she did not give a copy of the will to the 
plaintiff. 

Upon l>eing shown the will in question the witness’ attention was 
directed to the word “June” and was asked whether that refreshed 
her recollection as to its preparation and she said, “Well, I suppose 
it was prepared in the month of June, or I would not put “June” 
there. 

Miss Elizabeth A. Moore testified that she is a sister of the de¬ 
ceased and remembers when the will was signed, July 7, 1915, and 
that her sister, Mrs. Larrick, was not in her house that day; that she 
nursed her sister some and Mrs. Blanks nursed her some too; that 
the trained nurse was employed and the physical condition of her 
sister Sarah had gotten worse; the nurse was employed by the plain¬ 
tiff and she had been there only a few days before the will was made. 

On cross examination witness testified that she and her sister, Mrs. 
Spelshouse, and her deceased sister Sarah had lived together alone 
fourteen years; that her sister Sarah was well enough in October, 
1915, to go up and down stairs unattended. 

“By the Court: 

33 “Q. Miss Moore, in your opinion, was your sister on the 
day she executed that will, of sound mind? A. In my opin¬ 
ion, she was.” 

3—3096a 
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To which question and answer object ion was made and exception 
was noted l>v the defendant. 

Bv permission of the Court counsel for defendant was allowed to 
further interrogate witness in chief, and she testified that she knew 
Mr. Balderston and had seen him in her sister Sarah’s room twice and 
on both occasions there were present in her sister Sarah’s room lie- 
sides Mr. Balderston, Mrs. S|»elshouse, her daughter and witness; 
that her brother John (the plaintiff) was present on those occasions 
but not in the room—lie was in the house. 

\\ itness testified that Dr. Russell was attending her sister for about 
three months and sometimes he would come more than once a day 
but does not think he was there as — as three times a day during 
her sickness. 

Thereupon the following occurred: 

“Q. Would you have entered into a business contract with your 
sister Sarah? A. Business contract? 

“Q. With your sister Sarah? A. In what way? 

“Q. In relation to real estate or any business matter involving 
money from the time she was taken ill in April up to the time that 
she made her will, and the day she made her will? A. 'Well. I don’t 
know.” 

“Mr. I dnkins: Do you understand the question? 

“Witness: I do not. 

“Mr. Gertman: You understood mv question, didn’t you? A. I 
didn’t understand it fully. 

“Mr. Balderston: Let the stenographer read it. 

84 “Q. Would you have entered into a business contract with 

your sister Sarah ? A. Business contract? 

“Q. W T ith your sister Sarah? A. In what way? 

“Q. In relation to real estate or anv business matter involving 
money, from the time she was taken ill in April up to the time that 
she made her will and the day she made her will? A. W’ell, I don’t 
know.” 


“The Court: Now, I do not want the door opened up here so that 
we will have a lot of collateral matters. 

“Mr. Linkins: She has testified, if vour Honor please, on her 
cross examination here that she considered her sister mentally com¬ 
petent. 

“Mr. Gertman: Yes, sir: but she has to do more than that, 1 sub¬ 
mit. She has to he capable, mentally and physically, of executing a 
valid deed or contract. 

“The Court: That is for the jury to find out. W here a witness 
testifies that a person is. in his or her opinion, of sound mind that 
opinion is for the jury to take into consideration in determining the 
ultimate question, which is whether she was mentally capable of 
making a will or a valid deed or contract. 

“Mr. Gertman: You permitted her to say that, in her opinion, 
she was sane. 

“The Court: Yes. 

“Mr. Gertman: Now, I asked her, to test her opinion, whether she 
would have entered into a business transaction with her. 
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“The Court: You should have asked lier that in the begin¬ 
ning. 

35 “Mr. Gertman: 1 told your Honor that I omitted to ask 
her. That subject was disclosed by her cross examination. 

“Mr. Anthony: You are proceeding to cross examine your own 
witness now. 

“The Court: I think it is objectionahle. 1 will sustain the objec¬ 
tion. 

“Mr. Ridout: Your Honor will allow us an exception? 

“The Court : Yes. 

“Mr. Balderston: I think the question was so involved that very 
few people could understand the question. 

“The Couit: The witness is not under cross examination. In the 
second place, the question is not. under those circumstances, what 
the witness would have done. The question is: Was the testatrix 
competent at the time? 1 have seen lots of people that I would not 
have entered into a contract with under anv circumstances. Why go 
into that sort of thing? 

“Mr. Gertman: That is all. 

“The Court: Is that all for Miss Moore? 

“Mr. Gertman: That is all. 

“The Court: That is all. Miss Moore. 

“Mr. Balderson: Wait a minute, Miss Moore. Have you finished 
with her? 

“Mr. Ridout: Ye- 5 . 

“Mr. Balderston: If your Honor please, I want the jury to know 
everything about the case, and if Mr. Gertman will frame his ques¬ 
tion without having it involved as it is, we will not object to it, and 
do not object to the question. 

“The Court: No; you have objected, and I sustain the objection. 
I think the jury- 

“Mr. Ridout: We have an exception? 

“The Court: Yes; you have an exception. There may be 

36 fifty considerations which would determine whether or not 
one person is willing to enter into a contract with another. 

Suppose she answered the question, and suppose she said “No, I 
would not.’ You might take Miss Moore over a series of questions 
that would take a week to answer, to find out what is in her mind. It 
may be, if she answered no, that it would he simply because she did 
not think she was competent, but there might he a great many other 
reasons. Jury trials take long enough without dragging them out 
that wav. 

“Mr. Balderston: That is all. 


Lillie E. Blanks testifies that she lives at Takoma Park, Maty- 
land, and is a niece of the testatrix; that her mother, Mary R. Ridge¬ 
way. is a sister of the testatrix and she live* at Takoma Park, Maty- 
land, is 85 years of age and that she testified in the case before an 
Examiner at the same time when witness testified. She remembered 
when her aunt Sarah was taken ill in April, 1915, and was confined 
to her bed. Being asked as to her aunt’s physical condition as she 



20 


GEORGE W. MOORE VS. JOHN A. MOORE. 


observed it, the witness stated that “I saw that she was sick and 
suffering with her heart during the months of April, May and June. 
She was a great sufferer in those months, and was confined to her l>ed 
and not allowed to move’’. Her aunt Sarah was not allowed during 
those months, to see her friends, at all times; her aunt Elizabeth 
objected to people going up to see her as she was too sick. In July, 
1915, witness was there about June 27, and July 1, with Mrs. Bouis, 
another niece, and on June 27 her aunt Sarah was “waving.” She 
talked waving—sometimes she would talk right and then she would 
talk out of her head. On that occasion there were present in the 
house the defendant. Her aunt suffered a great deal for a long time 
t>efore her death and would holler at times like everything with pain ; 

witness was with her aunt two or three times a week, would 
37 stav all night and nurse her during April, May and June, 
1915; >he saw her uncle, the defendant, in her aunt's room and 
saw him hand her check for her signature. Witness testified that she 
heard her aunt Sarah say to the defendant, after the will was signed, 
“You don’t talk to me now like you used to.” He replied “lie did 
not have anything to talk alnnitthat conversation took place the 
last part of July, 1915. Witness testified that her aunt Sarah was 
friendly with all her relations. 

On cross examination, witness testified that she did not transact 
any business matters for her aunt and never went to the hank or 
building .association with her but her business affairs were attended 
tobv her Uncle John (the plaintiff) and Mr. Clarence F. Donohue; 
that she did not see her aunt on July 7. 1915; that when she visited 
her aunt during April, May and June, 1915, she would go there in 
the morning and stay all day and all that night. 

“Q. Just so the jury will understand, what do you mean by “wav¬ 
ing?” A. Well, 1 mean she acted as if she had a fever and out of her 
head. 


Clarence F. Donohue testified that he D a real estate broker and 
a director of the National Capital Bank and knew the testatrix and 
the whole Moore family; beginning in August, 1904, he transacted 
business for the testatrix up to her death and is now collecting rent 
for the whole Moore family; witness saw the testatrix at least once 
everv month when lie took the rent to her in cash monev; that in the 

V • 

year 1914, the testatrix said to witness. “Well. 1 have been told I 
should make my will.” Witness then said, “Well, Miss Moore, if you 
think of making a will, you write off on a piece of paper what you 
want to do with your property, and I will take it to an attorney 
and have him draw up a will and leave it here with you and 
38 you can think the matter over.” She did that and the will 
was prepared and remained in the possession of the testatrix 
two or three months and alwmt four months afterward she said, “T 
am not satisfied with that will, and 1 think I will make it over again.” 
She gave witness another memorandum from which another will was 
drawn and left with her. Afterward witness destroyed the memoran¬ 
dum at request of the testatrix. Witness was named as the executor 
in the last will. 
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Witness testified that beginning with the year 1915, on account of 
testatrix being confused in talking to him about her properties—get 
Seventh Street property mixed up with F Street property, and all 
such things as that—he decided to send check and mail a statement 
each month instead of taking her the money. 

“Q. What was her physical condition from your observation, when 
vou last saw her? A. I would not want to make a contract with her. 

%j 

“Mr. Anthony: One minute, please. I move that that answer be 
stricken out, if the Court please. 

‘‘The Court: The motion is granted. 

“Mr. Gertman: We ask an exception, please. 

“Q. Whether or not you would make a contract with her, what 
was her physical condition from your ol>servation? A. It looked 
verv bad to 016 .’’ 

m 


Witness cannot recall when he last saw the testatrix hut saw her in 
January, 1915, and once or twice between that and the time of her 
death ; he has no interest in the outcome of this suit and is on friendly 
terms with all the Moores and collects rent for Elizal>eth A. Moore 
and the estate of the said testatrix. 

The witness was thereupon asked: 

39 “Q. On the occasion of your last visit to Miss Sarah E. 

Moore (which you say was in March or April, 1915), will you 
state whether, in your opinion, from your observation, she was of 
sound or unsound mind? A. I would not want to make a contract 
with her. 

“Mr. Linkins: Wait a minute: That is not responsive. 

“The Court: The objection is sustained, and the answer is stricken 


out. 

“Q. Will you please answer the question, Yes or No, Mr. Ponohoe? 
A. No, J do not think so. 


Cross-examination : 

Witness could not sav he saw testatrix after she was taken to her 
bed in April, 1915, and never saw her in bed; when witness went 
there and testatrix was unable to see him, he left the envelope with 
the monev, with her sister Elizabeth. 

t 7 


Deposition of Mary R. Ridgeway (Taken March 11, 1917). 

She was Wn January 14, 1832, lives at Takoma Park, Maryland, 
and has five children, George T., Lillie E., John A., Harry H., and 
James Ridgeway; her sisters are Elizabeth A. Moore, Melita C. Spels- 
house, and Martha Y. Larrick; the defendant John A. Moore is her 
brother. Iler sister, Sarah, is dead, and complained a great deal 
for four years before her death and kept on getting worse until her 
death February IS, 1916. Witness was with lier sister Sarah during 
her lart sickness as often as she could be, sometimes she would stay 
two days at a time and a week would sometime intervene between her 
visits; her siser Sarah was never married and witness was friendly 
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with the whole familv; witness was with her sister Sarah oil and on 
the whole summer and she was in hed and very had off; she often 
saw her brother .John there when she visited her sister. 

40 “Q. Did your sister Sarah E. Moore say anything to you 
regarding a conversation between her and her sister, Melita? 

A. Yes. She did. She said, ‘Sister Melita came to her and asked her 
for a certain amount of money, I don’t know how much, and she 
(decedent) said ‘What do you think of that?’ And she said she 
wanted it all, and she repeated it again that she wanted it all, and 
she spoke about it a little louder, that she wanted it all.' 

“Q. Mrs. Ridgeway, state whether your sister sometime before her 
death requested you to go to your brother John to see the will which 
she said she had made? A. Yes; she asked me to see .John and have 
him let me see the will, and I did it, hut he would not let me see it.” 

Witness knows that her brother John attended to her sister Sarah’s 
business for some time before her death. She has seen her brother 
John receive checks from Sarah hut does not know what tliev were 
for. 

“(). Did vou have anv conversation with vour brother John after 

^ *.■ %j 

your sister's death in reference to his borrowing money from her with 
which to build houses? A. All I know about that D that I heard 
him say that he was going to pay hack with the rent money. I was 
in the room when she was talking.” 

Witness knows that prior to her sister Sarah's death her brother 
John built some houses—eight, she thinks. 

“Q. From anything that your sister Sarah or your brother .John 
said to vou, do vou know where the monev came from with which 
to build the houses referred to? 

The Court: 1 see what the answer is, and I will allow the answer 
to go in simply as a declaration of this decedent and simple and 
solely on the issue of mental capacity. 

“A. She said she had let him have money to build the 

41 houses, hut I don't know whether it was all her money. It 
might have been part of sister Lizzie’s but she didn't say that.” 

It was during her sister's sickness that she spoke of this to witness. 

The witness was thereupon asked: 

“O. Did vou have anv conversation with vour brother .John at the 
Cemetery some weeks after the funeral, regarding your sister’s will?” 

That is objected to as immaterial. 

The Court: I sustain the objection. 

Mr. Ridout: Has vour Honor read the answer? 

The Court: I sustained it without looking at the answer. 1 have 
seen it. 

Mr. Ridout: Your Honor will allow us an exception? 

The Court: Yes. 

Mr. Ridout: It is not neeessarv to state whv we think that is com- 
petent- 

The Court : I do not know what the practice is here. 1 have been 
told it is different from anything that I have been used to, that all 
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an objector lias to say is, “1 object.'* and then it is incumbent upon 
the offerer of the testimony to say why lie thinks it is admissible. 

Mr. Ridout: I think the fair rule is this, as 1 have always under- 
stood it if by stating the grounds of the objection an opportunity 
is afforded the court to correct his ruling, whatever his previous 
ruling might have Ijecn, then that reason might have been stated. 


But if on its face it is a question that nothing could be done about 

it—vour Honor could not do anything about this. 

%> %/ ” 


The Court: No. 


4*2 Mr. Ridout : Therefore T do not have to state our reasons. 

“Q. To whom did he make that statement?” 

There is no objection to that. 

The Court: Yes; I have ruled out the statement, and it does not 
make any difference to whom he made it. 

Mr. Ridout (reading): “Mow did that question arise?” 

Mr. Ridout: That is not objected to. 

Mr. Linkins: The same objection applies. 

The Court: Yes. 

Mr. Ridout: The objection is sustained? 

The Court: Yes. It all goes out down to and including the ques¬ 
tion and answer, “Do you remember whether he said why,” etc., and 
“No, he didn't say why”, etc. 

Down to there the whole foundation having dropped out there is 
not anything left on top of it. 

Mr. Ridout: We reserve an exception to your Honor’s ruling. 

(Reading:) 

“(). Do you remember whether he said why”- 

The Court: No, that is out. 

Mr. Ridout: We reserve an exception to the exclusion of that 
question; your Honor of course excludes the answer, I assume. 

The Court: Surelv. 

“A. Yes, he said it was very easily broken. 

“Q. To whom did he make that statement? A. To me. 

“Q. How did that question arise? A. Well, we were talking 
about it and he spoke just as we were getting out of the car- 
* 43 riage. He took us out riding and it was up at his house that 
lie mentioned it, and that is what he said. 

“Q. Do you rememlier how the conversation arose? A. No, he 
was talking about her and talking about the will. 

“(),. Do you remember exactly what lie did sav to you about the 

^ • %J «/ 4 ) 

will? A. No, I don’t remember that. 

“Q. Do you rememlier whether he said why it could be easily 
broken? A. No; he didn't say why. He onlv said it could be 
broken as ea-ilv as that (indicating with a snap of the finger). 

Witness then testified that her sister’s sickness continued for more 
than a year prior to her death and that witness would not during 
that period have entered into any contract or business transaction 
with her; does not think her sister was capable in the last year of her 
life to transact any business. Witness is given $5,000 under the will 
and signed a paper consenting to its probate at her brother John’s 
request; that witness never heard her sister mention the Salvation 
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Army nor the Womens Christian Temperance Union; her sister 
was a member of Wesley M. E. Church but had not been able to 
attend for a long time prior to her death—a year or more. 

Witness further testified that her sister Sarali was not “very’’ fond 
of her sister Melita; that her sister Sarah was somewhere between 
81 and 82 years of age at the time of her death. 

Thereupon the plaintiff withdrew the cross-cxa mi nation of the 
witness whereupon the defendant read it as a part of his case. 

“Q. Did your sister Sarah ever talk to you alxmt making 
44 a will? A. No, but she talked to me about making a will, 
but I did not know anything al>out it. She said she wasn’t 
going to make a will, that she didn't care who got it, that she 
wouldn't know anything about it. She told me that more than once; 
that she wasn't going to make a will. She said that during her 
illness in June or July, 1915; testatrix never liked for anyone to say 
anything to her about making a will. Witness never asked her to 
make a will. Witness never talked with her lister about her prop¬ 


erty or business, she did not like it; her sister Melita would; her sister 
never confided in her and never asked witness for advice but her 
sister Sarah could be easily influenced and sister Melita could do it; 
witness might have influenced her if she wanted to but would not do 
anything like that, and never tried to. Witness has a son who is left 
$5,000 under the will and a daughter left $2,000. 

Witness testified that she knows her nephew the defendant and 
that it is immaterial to her whether the will is broken; that while 
her sister Sarah was a woman of strong opinions and determination 
and liked to have her own way, she would give away to almost any¬ 
thing when taken worse. 

Thereupon the defendant rested. 

“Mr. Balderston: If your Honor please, I now move the Court to 
instruct the jury to render a verdict for the caveatee on all of the 
issues framed; on various issues there l>eing no testimony upon which 
as I see it, your Honor could not possibly allow a verdict to stand 
if the jury should render a verdict in favor of the caveator. 

“Mr. Ridout: If your Honor please, if I may be permitted, I want 
to make a motion on behalf of the caveator for a directed verdict 
with respect to the first issue: 

45 “ ‘Was the paper writing dated July 7, 1915, filed in 

this case, purporting to he the last will and testament of 
Sarah E. Moore, executed and attested in due form, as required bv 
law?’ 

“Now, in support of that motion, we are confronted with this 
situation: The caveatee produced the two subscribing witnesses, and 
they testified, as we all remember. They stated that this lady, l>eing 
inquired of by Mr. Balderston, assented to his inquiry, answered in 
the affirmative his inquiry whether she wished those two persons to 
witness the will. On cross examination, and on recall of Miss Ilelt- 
man, we have this situation, that no where in this testimony offered, 
either bv the caveatee or bv the caveator, is there anvthing to show 
by what authority Mr. Balderston prepared this will. 

“Now, the onlv testimonv we have from which the jury can draw 
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an inference on that subject, is the testimony, uncontradicted, of Miss 
IIoltman> that this paper was prepared by her from dictation re¬ 
ceived from Mr. Balderston, and that on several occasions she saw 
Mr. John A. Moore in Mr. Balderston s office, and there that situa¬ 
tion, or that phase of the situation, ends. 

“The witness also testified, under cross examination, that the will 
was not read to Miss Moore in their presence, and, as I recall the 
testimony of both of them, the absence of Mr. Balderston from the 
room, when they all went there, was only about ten or fifteen min- 
utes. 

“Now, I submit that, under that testimony, the caveatees have 
failed to meet the requirement of what I think is an extremely 
salutary requirement. 

“I do not contend that there must he, necessarily, proof of 
reading in the presence of the witnesses; nor do I contend that there 
must be any proof that at the time when they witnessed it 
4G the testatrix expressed or said anything to indicate her in¬ 
dicate her information on that subject; but 1 do say, under 
the very peculiar testimony that we have here, it was incumbent 
upon the caveatees to go forward further than they did, and to show 
bv what authority Mr. Balderston did what he did do and what the 

•/ 9J 

witnesses testified to that. 

“If I am right about that, then I submit that, under this first 
issue the caveatees having failed to make out the proof which I 
think they were required to make, we are entitled to a directed ver¬ 
dict, and I take their testimony just as they produced it; and if 
that be so, it would be the end of the case in our favor, because, if 
that issue should he answered in the affirmative, it would become 
immaterial about the other two issues. 

“Now, as to those, taking them separately—1 do not want to 
particularize too much the testimony, because I do not want to 
waste the time of the Court; your Honor remembers it—but our 
contention with respect to the second issue is that this case, in order 
to l>e adequately adjudicated, if my first contention is not sustained, 
requires that before your Honor passes upon the question that has 
been submitted by the motion on the other side, the history of 
this situation should be enlightened by the testimony of those on 
the other side who know the exact, or undoubtedly claim to know 
the exact facts surrounding the preparation and execution of this 
paper.” 

“The Court: I think the motion will have to be granted. There 
is sufficient evidence as to the execution of the will according to the 
form required by law, and, of course, there is a presumption that 
she knew the contents of the paper which she signed, and which 
she required others to witness as witnesses to the will. 

47 “Now, on the question of testamentary capacity, I think 

the case is barren of any evidence, even evidence of an opin¬ 
ion that amounts to anything. 

“Mr. Donohoe said that in April he saw her, and at that time he 
said that, in his opinion, she was not of sound mind, but you could 
really see what was in his mind was that he felt that she was not one 
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that he wanted to do any further business with, and thereupon he 
disclosed the real reason why he felt that way about it, which was 
because he had some dispute with her about whether or not he had 
paid her all the rents, and having adopted a bad practice of turning 
cash over, under those circumstances, he thought it was about time 
to do business on a business basis, by drawing a check and remitting 
the money which he collected, which he ought to have done in 
the loginning, even if she had only l>een as sane as any of us. So 
you have nothing but that opinion. 

“On the other hand, there is only this situation, so far as undue 
influence is concerned: Mrs. Spelshouse was there. Now, 1 think it a 
mighty bad practice to have any beneficiary of a will present when 
it is executed. Just as a matter of practical advice, I would advise 
very strongly against it; but the fact is that the other Miss Moore— 
I forget her name, the one who is not a beneficiary under this will— 
was there, and she would l>e the person undoubtedly, as a witness 
for the caveators, to sav whether anv undue influence was exercised 
at that time. On the contrary, by her silence, she said she was not. 
and she explains the circumstances, and she says that, in her opin¬ 
ion, at that time her sister was of perfectly sound mind. 

“You cannot leave the case to the jury, so that they may indulge 
in a mere suspicion—T do not mean to indicate that I think 
48 there is even a suspicion of undue influence in this case. 

Certainly, there is no proof of lack of testamentary capacity; 
at leasl, there is every proof that she had testamentary capacity, and 
there is no proof that she was unduly influenced. 

“So I will direct a verdict on all of those issues. 

“Mr. Uidoiit: Your Honor will allow us an exception severally 
as to each one of the issues? 

“The Court: Yes. 

“Mr. Kidout: Your Honor, I think we ought to note an exception 
to your refusal to grant my application for a directed verdict on the 
first issue. 

“The Court: Yes. 

“Gentlemen, there are three issues here. One of them is as to 
vhether or not the will was executed as required by law, and I di¬ 
rect you to answer that ves. 

“'fhe second is whether the testatrix was of sound mind and so 

forth, and I direct vou to answer that ves. 

%> %, 

“The third is whether or not she was subject to undue inllucnce, 
and I direct vou to answer that no. 

“(The jury thereupon returned a verdict as directed bv the Court, 
and at 2.10 o’clock p. m., the Court adjourned).” 

All the foregoing exceptions were separately reserved l>efore the 
Jury retired to consider of their verdict and each of said exceptions 
was duly noted by the Justice presiding upon his minutes. 

And the Caveator now prays the Court to settle and sign this Hill 
of Exceptions in order that the same may be made a part of the 
record which is accordingly' done this 21st day of Mav, 1917 now 
for then. ‘ " 

WALTER I. McCOY, Justice. 


May 21, 1917. 
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49 We agree upon the Bill of Exceptions. 

WALTER C. BALDERSTON, 

Att’y for Caveatet. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Att’y for Caveator*. 


(Endorsement: Bill of Exceptions. May 10, 1917. Within Bill 
submitted for signature and settlement. Filed May 21, 1917. James 
Tanner. Register of Wills, I). C., Clerk of Probate Court.) 


.50 Assignment of Errors. 

The Court l>elo\v erred as follows: 

1 . In sustaining the plaintiff’s objection to the question pro¬ 
pounded to the witness Moore, to test her opinion, whether she would 
have entered into a business transaction with the decedent. 

2. In granting the plaintiff’s motion to strike out the answer of 
the witness Donohoe to the question, “What was her physical condi¬ 
tion from your observation when you last saw her.” 

3. In striking out the answer of the witness Donohoe, “I would 
not want to make a contract with her.’ 

4. In sustaining the objection of the plaintiff to the question pro- 
I>ounded to the witness Ridgeway regarding the conversation by the 
witness with the plaintiff* at the cemetery in reference to the Will 
of the decedent. 

5. In refusing to grant the prayer of the defendant for a directed 
verdict on the first issue. 

0 . In granting the prayers of the plaintiff for a directed verdict 
on the issues in the Case. 

7. In failing to require the plaintiff* and his Counsel to take the 
stand and explain the preparation of the alleged Will. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Appellant. 

(Endorsement: Assignment of Errors. Filed May 23, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


51 Designation of Record on Appeal to Court of Appeals. 

The Register of Wills will please include in the transcript of rec¬ 
ord on api>eal in the above entitled Cause the following: 

1. Petition of John A. Moore for probate of Will. 

2 . Summons to heirs at law. 

3. Waiver of citation by heirs at law. 

4. Caveat of George W. Moore. 

5. Order framing issues. 

0. Order Aligning parties. 
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7. Acknowledgements of receipt of copy of issues and notice of 
trial. 

8 . First minute entry. 

9. Second minute entry. 

10. Motion for new trial. 

11. Order over-ruling motion for new trial. 

12. Order admitting Will to probate and granting Letters Testa¬ 
mentary. 

V 

13. Appeal bond. 

14. Order of submission of Bill of Exceptions. 

15. Bill of Exceptions. 

16. Assignment of errors. 

17. This designation of record. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Appellant George IE. Moore. 

(Endorsement: Designation of record on appeal. Filed May 23, 
1917. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

52 & 53 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To uit: 

I, Win. C. Taylor, Deputy, Register of Wills for the District of 
Columbia, Clerk of the Probate Court, Do hereby certify the fore¬ 
going pages, numbered from 1 to 51, inclusive, to l>e true copies of 
the original of certain papers on tile in the office of the Register of 
Wills, Clerk of the Probate Court, in case No. 22,725 estate of 
Sarah E. Moore, deceased, wherein George W. Moore is appellant, 
and John A. Moore, Executor, is appellee, the same constituting a 
full, true, and correct transcript of record of proceedings had in 
said cause according to the Designation of counsel filed therein and 
made a part hereof. 

I further certify, That the bond for appeal, in the penalty of One 
Hundred dollars, was duly filed bv said appellant, and approved by 
said Court on the 12th day of April, A. 1). 1917. 

In testimony whereof. 1 hereunto subscribe my name and affix the 
seal of the said Probate Court, this 26th day of May, A. D. 1917. 

[Seal Supreme Court of the District of Columbia. 1 

WM. C. TAYLOR, 

Deputy Register of Wills far the District of 

Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3096. George W. Moore, appellant, vs. John A. Moore, executor. 
Court of Appeals, District of Columbia. Filed May 26 1917 
Henry W. Hodges, clerk. 
































IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA 


OCTOBER TERM, 1917 


No. 6, SPECIAL CALENDAR 


George W. Moore, Appellant , 

vs. 

John A. Moore, Executor, Appellee. 


No. 3096 


BRIEF OF APPELLANT 


STATEMENT OF CASE 

This is an appeal by the caveator, George W. 
Moore (defendant below, R., 7), from the final 
order of the Probate Court (R., 9-10), admitting 
to probate and record a paper purporting to be the 
will of Sarah E. Moore, deceased. 

Sarah E. Moore died April 21, 1916, in her 82d 
year, after a protracted sickness. She never mar¬ 
ried and left as heirs four sisters and a brother, 
and a niece and nephew, the children of a deceased 
brother. 

According to appellee’s petition (R., 1, 2), her 
estate is of the estimated value of $66,000. 

She left a paper purporting to be a will bearing 



date July 7, 1915, the witnesses thereto being the 
stenographer employed by appellee’s lawyer, who 
drew it, and one of appellee’s employees. 

Her heirs excepting a sister Martha V. Larrick, 
and her nephew (the appellant), consented to the 
probate of the disputed paper. 

Appellant filed a caveat (R., 4, 5), upon which 
issues were framed (R., 6), and certified for trial 
by jury (R., 7). All the issues, by direction of 
the Court, were answered in favor of Appellee 
(R., 13); a motion for a new trial was filed and 
overruled (R., 9), and the paper was thereupon 
admitted to probate and record (R., 9, 10). From 
this decree this appeal was taken and perfected. 

ARGUMENT 

The questions raised are presented by the as¬ 
signment of errors (R., 27) as follows: 

1. In sustaining the plaintiff’s objection to the 
question propounded to the witness Moore, to 
test her opinion, whether she would have entered 
into a business transaction with the decedent. 

2. In granting the plaintiff’s motion to strike 
out the answer of the witness Donohoe to the ques¬ 
tion, “What was her physical condition from your 
observation when you last saw her.” 

3. In striking out the answer of the witness 
Donohoe, “I would not want to make a contract 
with her.” 

4. In sustaining the objection of the plaintiff 
to the question propounded to the witness Ridge¬ 
way regarding the conversation by the witness 
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with the plaintiff at the cemetery in reference to 
the Will of the decedent. 

5. In refusing to grant the prayer of the de¬ 
fendant for a directed verdict on the first issue. 

6. In granting the prayers of the plaintiff for 
a directed verdict on the issues in the case. 

7. In failing to require the plaintiff and his 
Counsel to take the stand and explain the prepara¬ 
tion of the alleged will. 


The deceased had been sick for four years and 
grew worse until her death (R., 21); she was very 
ill in April, May and June, 1915,—was out of her 
head at times and was a great sufferer with her 
heart. She was too sick, at times, to see her friends 
(R., 20). 

It was after she had gotten worse and only a 
few days after her trained nurse was employed by 
the appellee (R., 17) that the alleged execution of 
the paper happened. At that time the physician 
came at least once a day, but the witness Moore did 
not think he called as often as three times a day 
(R., 18). 

From the testimony it is very apparent that 
the witness Larrick was in the Moore home on 
July 7, 1915, and was not allowed to see her sister 
because she was too sick (R., 15, 16). She was 
never there on any other occasions while the wit¬ 
nesses Saunders and Heltman and appellee's law¬ 
yer were there. The witness Saunders testified 
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(R., 12) that he was never in the house but once 
with appellee’s lawyer and Miss Heltman. If she 
was too sick to be seen by her sister, can it be 
seriously urged that she could comprehend the 
making of a will? 


The document in question was prepared, after 
being revised, by appellee’s counsel. Evidently 
it was planned to have it executed in June as it 
was so typewritten, and on the whole testimony 
it is a fair supposition that appellee believed his 
sister to be too sick in that month to attempt to 
procure its execution, but seeing her growing 
worse and that death was likely to ensue, he did 
not wait longer to consummate his purpose. 

The testimony is that the appellee was “quite 
-frequently in Mr. Balderston’s office before the 
date of the signing of the will” (R., 13). 

After the paper was alleged to have been exe¬ 
cuted the witness Blanks testified (R., 20) that 
she heard her deceased aunt say to the appellee 
“You don’t talk to me now like you used to,” to 
which he replied, “He did not have anything to 
talk about.” The conversation took place in July, 
1915. 

On the day of the alleged execution of the paper 
appellee’s counsel took his stenographer (who had 
not previously known the deceased) to appellee’s 
place of business where he talked with the appellee 
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and together with the witness Saunders, an em¬ 
ployee of the appellee for seventeen years, they 
drove to the Moore residence; the witness Saun¬ 
ders acting at the request of the appellee (R., 11). 
Whether the appellee was actually in the house 
of the deceased when the paper was signed does 
not clearly appear, but evidently he was in the 
house on that day though not in the sick room 
(R., 18). 

The deceased was friendly with all her rela¬ 
tions (R., 20), and no reason appears for the dis¬ 
crimination in the alleged disposition of the estate. 

A sister, Mary R. Ridgeway, testified (R., 24) 
that her deceased sisted told her in June or July, 
1915, that she was not going to make a will, and 
said that more than once. Nobody questions the 
truthfulness of this witness, who is about 85 years 
of age, and was on very friendly terms with the 
deceased and the family. She, under the disputed 
paper, receives a legacy of $5,000, her daughter, 
the witness Blanks, receives $2,000, and her son 
receives $5,000. She consented to the probate of 
the paper at the appellee's request. She expressed 
an opinion that her deceased sister was not capable 
of transacting any business the last year of her 
life (R., 21 to 24). 

The witness Blanks,—not as heir of the de¬ 
ceased, and who therefore would receive nothing 
if the paper failed but under it is given a legacy 
of $2,000,—testified substantially as her mother 
and expressed the same opinion (R., 19, 20). 
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The witness, Larrick, by her failure to consent 
to the probate of the paper, although attempting 
to shield her brother at the trial, silently signified 
her misgivings regarding its validity. 


The witness Moore was asked by the Court the 
leading question (R., 17): 

“Miss Moore, in your opinion, was your sister, 
on the day she executed that will, of sound mind?” 

We respectfully submit that the question then 
propounded to the witness by appellant’s counsel 
(R., 18) became pertinent and that it constituted 
reversible error to exclude the favorable answer 
given (R., 18). 

Counsel for appellee evidently realizing the 
danger of the ruling sought to withdraw the objec¬ 
tion (R., 19), but the Court refused to yield. He 
also adroitly avoided any questions to that witness, 
who had lived with her deceased sister for fourteen 
years, and whose examination by appellant’s coun¬ 
sel in reference to a very vital fact, was unfortu¬ 
nately terminated by the Court of its own volition 
(R., 18). 

Under the disputed paper the appellee is given 
$16,000 and is one of the two residuary legatees. 
The caveator and his sister are given $2,000 each. 
Besides the appellee is named as executor, which, 
in view of the peculiar facts of this case, becomes 
important and significant. 
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Did the appellee have anything to gain by being 
the executor under the alleged will? His petition 
for probate (R., 1, 2, 3) does not state that he is 
indebted to the estate, although we find in the 
record (R., 17) a check dated July 14, 1915, for 
$3,155.34, payable to John A. Moore, attorney, 
Sarah E. Moore, and thus endorsed, deposited to 
his personal credit at Seventh Street Savings Bank. 
If this was a gift by the deceased—seven 
days after the alleged execution of the alleged 
will—it shows how susceptible she was to his in¬ 
fluence and demands; if it was a loan he has not 
enumerated it as an asset in his sworn petition for 
probate. Then we have Mrs. Ridgeway, who ap¬ 
pears to be on friendly terms with the appellee and 
the family (R., 21, 22, 23, 24), testifying that her 
deceased sister told her during her last illness that 
she had let the appellee have the money to build 
the eight houses, and that she heard the appellee 
state to her that he would pay her back out of the 
rent. He does not state in his petition for probate 
that he is indebted to the deceased or her estate at 
all. He was seen handing her check to sign (R., 
20). Mrs. Ridgeway saw him receiving checks 
from her. He occupied a confidential relation to 
his sister and attended to her business for some 
months prior to her death (R., 22). 

That confidential relationship alone, irrespective 
of the suspicious circumstances attending the 
preparation and procurement of the disputed 
paper, required the appellee to take the stand and 
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attempt to explain them, and the burden was upon 
him to do so. 

Hegarty vs. Olmstead, 39 Appeals, D. C., 
p. 170. 

In the above case the Court said: 

(p. 175). It is not necessary that there 
be direct proof of fraud or undue influence. 
It is competent for the Court to submit to the 
jury all the circumstances concerning the exe¬ 
cution of the will; and when it appears that 
confidential relations existed , as in this case , 
between the testatrix and the principal bene¬ 
ficiary under the will , it is for the jury to in¬ 
fer from all the evidence before it ivhether or 
not the execution of the will was the result of 
improper inducement or fraud. * * * * 

General evidence of power exercised over the 
testator , especially if he be of comparatively 
iveak mind from age or bodily infirmity , 
though not to such an extent as to destroy tes¬ 
tamentary capacity , ivill be enough to raise a 
presumption which ought to be met and over¬ 
come before such a will can be established. 
Particularly ought this to be the ride where 
the party to be benefited stands in a confi¬ 
dential relation to the testator. 

Taken together the contentions of the appellant 
are that by the rulings of the Court during the 
trial he was prevented from clearly presenting to 
the jury the actual history and environment at¬ 
tending the preparation and execution of the dis¬ 
puted paper. The appellant's proposition on this 
phase of the case being that the questions addressed 
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to the witnesses Moore and Donohoe, if allowed to 
have been answered, would have elicited facts 
which would have justified a verdict for appellant 
on the first issue. 

The exclusion of the testimony of Mrs. Ridge¬ 
way as to statements of appellee concerning the 
vulnerability of the disputed paper to attack, de¬ 
prived the appellant of testimony concerning the 
said appellee's admissions against his interest 
which were exceedingly important. 

When the testimony of Miss Heltman (R., 12, 
13) is considered it quite clearly appears that a 
situation was thereby produced which made it im¬ 
perative that appellee and his counsel should at 
least have attempted to show some authority ema¬ 
nating from the deceased, and the case should have 
been taken from the jury, on appellant's motion, 
on the first issue because of the contentions of 
counsel for appellant (R., 24, 25). Such action 
would have ended the case in favor of appellant 
and the refusal of the Court constituted reversible 
error. 

Even if the above contentions are unsound the 
case should have been submitted to the jury on the 
case as made, when proper inference could and 
doubtless would have been drawn by them from the 
reluctance of the appellee manifested by the silence 
of his counsel and himself to allow the exact facts 
to be passed upon. 

In the light of what the appellee permitted to be 
disclosed by the evidence it is submitted that it 
clearly appears that the appellee, who occupied a 
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confidential relationship to the deceased—he 
practically attending all her business affairs (R. 
20, 22),—of his own volition, and evidently to 
defeat the payment of his heavy indebtedness to 
the estate, by naming himself as executor, pro¬ 
cured the preparation of the disputed paper and 
its alleged execution by a dying woman who, so far 
as the testimony discloses, knew nothing of its con¬ 
tents and who must, upon regaining consciousness, 
have had some misgivings regarding it when she 
sent her sister to ask appellee to allow her to read 
it, which he refused to do (R., 22). 

The exercise of the power of testamentary dis¬ 
position is a valuable right which should be care¬ 
fully guarded, but the right of the heir to escape 
disinherison is equally carefully guarded and 
such has been the law for centuries. 

Zimmerman vs. Hafer, 81 Md., 347 (357). 

Ridgely vs. Bond, 18 Md., 448. 

Walsh vs. Gist, 101 Md., 606 (612). 

This record presents an opportunity for the 
Court to reiterate its language in the Hegarty- 
Olmstead case, Supra, and to again lay down salu¬ 
tary rules for the protection of the heir, and to 
prevent unscrupulous beneficiaries with the aid 
of adroit lawyers from frustrating vested rights 
by the preparation and use of documents express¬ 
ing the will of the beneficiary and not that of the 
deceased. 
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Note: —An obvious clerical error appears 
in the record in the third line from the top of 
page 17, where John A. Moore is erroneously 
referred to as the “defendant,” in reference to 
the deposit of the $3,155.34 check. 

On the whole record it is respectfully submitted 
that the decree below was erroneous and should 
be reversed. 

Hegarty vs. Olmstead, Supra. 

JOHN RIDOUT, 

GEORGE C. GERTMAN, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA, 

October Term, 1917. 


No. 3096. 

No. 6, Special Calendar. 


GEORGE W. MOORE, APPELLANT, 

vs. 

JOHN A. MOORE, EXECUTOR, APPELLEE. 


BRIEF OF APPELLEE. 


Statement of Case. 

In answering the brief of the appellant exception is 
not taken so much to the statement of facts as to the 
characterization of those facts by him. The will which 
is contested bears date July 7, 1915, and the testatrix 
died on April 21st, 1916. The record shows that, while 
she was ill at the time of the execution of the will, there¬ 
after she recovered health normal for a woman of her 
age, and was fully capable of executing another will for 
many months before her decease, had she been so disposed, 
and at the time of the execution of her will was not a 
dying woman in any sense of the word. 

Upon the trial, no attempt was made by the appellant 
to show that the malady from which it appears the 
decedent was suffering at the time of the execution of 
her will—an affection of the heart—had any effect upon 
her lucidity of mind for making a valid will. Indeed, 
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such an attempt would have been futile, since such 
maladies do not affect the mind up to the time when they 
result in coma and final dissolution of the patient. 
Heart disease, whatever its form, is preeminently a 
physical and not a mental disorder, and not infrequently 
the cause of death in persons of advanced age. 

As stated in the brief of the appellant the testatrix 
never married, and left as heirs four sisters, a brother, 
and a niece and nephew, children of a deceased brother, 
and the estimated value of her estate is about sixty- 
six thousand dollars ($66,000.00). It is also true that 
the witnesses to her last will and testament were a 
stenographer employed by Mr. Balderston, and one of 
appellee’s employees, and that the heirs of said testatrix, 
except a sister Martha V. Larrick and her nephew (the 
appellant), consented to the probate of her will. It is 
also the fact that appellant filed a caveat, upon which 
issues were framed and certified for trial by a jury and 
that all the issues, by direction of the court, were an¬ 
swered in favor of appellee, and that a motion for a new 
trial was filed and overruled and the will was thereupon 
admitted to probate and record, and that from this 
decree this appeal was taken and perfected. 


ARGUMENT. 

Taking up the contentions of the appellant, as enu¬ 
merated on pages 2 and 3 of his brief, the appellee 
respectfully contends: 

1. That no error was committed by the court in sus¬ 
taining the plaintiff’s objection to the question pro¬ 
pounded to the witness Moore, to test her opinion, 
whether she would have entered into a business trans¬ 
action with the decedent. 

It is respectfully submitted that the test of competency 
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of a lay witness to testify as to testamentary capacity 
is not whether the witness would have entered into a 
business transaction with the decedent, but whether, 
after opportunity for sufficient observation upon which 
to predicate an opinion, and as a result of such observa¬ 
tion noting peculiarities of conduct on the part of de¬ 
cedent, which were inconsistent with sanity, the witness 
believes the decedent to have been of unsound mind and 
incapable of making a valid deed or contract. 

Turner vs. American Security & Trust Co., 29 
D. C., 460, 468. 

As was very properly stated by the trial justice 
(Rec., p. 19): 

“There may be fifty considerations which 
would determine whether or not one person is 
willing to enter into a contract with another. 
Suppose she answered the question and suppose 
she said, ‘No, I would not.’ You might take Miss 
Moore over a series of questions that would take 
a week to answer, to find out what is in her mind. 
It may be, if she answered no, that it would be 
simply because she did not think she was com¬ 
petent, but there might be a great many other 
reasons. Jury trials take long enough without 
dragging them out that way.” 

In this connection it must also be borne in mind that 
Miss Moore, who was under examination at the time, 
was the appellant's own witness and was not under 
cross-examination, as very properly stated by the trial 
justice (Rec., p. 19), and she had already testified in reply 
to a question by the court (Rec., p. 17) that it was her opin¬ 
ion the testatrix on the day she executed the will was of 
sound mind. 

2. It would be an extremely novel proposition if 
testimony as to the physical condition of a decedent, 
observed by a lay witness at a time more or less remote 
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from the date of the execution of her will, were to be 
admitted in evidence as having any effect upon her 
testamentary capacity. It is asserted with reasonable 
confidence that a very large proportion of wills are 
executed when the testator or testatrix is not in the 
best of physical condition, because of the fact that the 
execution of said instruments is so often delayed until 
the owner of property, desiring its specific distribution 
after decease, neglects to make a will until apprehensive 
of death at no distant date. If physical condition were 
to be the test of the validity of wills, a very large pro¬ 
portion of those which are undoubtedly valid would be 
overturned by our courts. 

3. There was no error in striking out the answer of the 
witness Donohoe when he said, “I would not want to 
make a contract with her.” Such testimony was mani¬ 
festly incompetent, for the reasons assigned under 
paragraph “1” above, and it was manifest from the 
testimony of Mr. Donohoe that at the very time when 
he stated he would not want to make a contract with 
her he was sustaining contractual relations towards her 
as her agent for the collection of rents from her proper¬ 
ties, and as appears from the record (p. 21), the only 
fact or incident upon which he seemed to be ready to 
base even so uncertain an opinion as this was that, 
beginning with the year 1915, on account of testatrix 
being confused in talking to him about her properties, 
“she got the Seventh Street property mixed up with 
the F Street property, and all such things as that,” he 
decided to send a check and mail a statement each 
month, instead of taking her the money. 

In other words, the only modification in his relation 
with the decedent caused by any observation as to her 
condition was for the first time to do a sensible and 
business-like act on his part. It will be borne in mind 
that the decedent was the sole or part owner of about 
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twenty different pieces of property, and it was a very 
small indication of any mental aberration that any 
owner of so many properties should get the Seventh 
Street property mixed up with the F Street property 
under such circumstances. 

When the witness Donohoe stated in answer to the 
question (Rec., p. 21), “On the occasion of your last visit to 
Miss Sarah E. Moore (which you say was in March or 
April, 1915), will you state whether in your opinion from 
your observation she was of sound or unsound mind,” 
he answered, “I would not want to make a contract 
with her,” and on that answer being stricken out in re¬ 
sponse to the question, “Will you please answer this 
Yes or No, Mr. Donohoe?” he answered, “No, I do not 
think so,” his answer was manifestly predicated upon 
so little observation of acts on the part of the decedent 
as to render it perfectly proper for the court to decline 
to permit the jury to pass upon such evidence. 

4. Conversation between the witness and the appellee 
with reference to the will of the decedent could have no 
possible effect upon the question of her testamentary 
capacity, or the exercise of undue influence upon her. 
The rights of the various devisees under the will could 
not be affected by any declaration or admission of the 
executor. 

5. It is respectfully contended that the will was prop¬ 
erly executed and was properly proven. There is not 
the slightest evidence in the case of the exercise of undue 
influence over the testatrix by anyone. The fact that 
the executor had had business transactions with the 
decedent, or had transacted business for her, does not 
lay the slightest foundation for the claim that undue 
influence was exercised over her in the execution of her 
last will and testament. The executor was not the 
principal beneficiary under the will; there was at least 
one other who was equally benefited and the estate 
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was distributed among all of the heirs and next of kin 
in such proportion as manifestly must have been the 
wish of the testatrix. It will be borne in mind that • 
something like nineteen thousand ($19,000.00) dollars 
was in the nature of charitable bequests and it is in¬ 
conceivable that, had the executor exerted any influence 
over the testatrix with respect of her will, he would have 
permitted so large a sum as this to have escaped bequest 
to him when it was devised to those who, but for the 
wish of the testatrix, could have had no possible interest 
in her estate. This in itself is one of the strongest evi¬ 
dences of testamentary capacity and absence of undue 
influence 

In response to the suggestion in appellant’s brief that 
the financial transactions of the executor with the de¬ 
cedent raised a confidential relation between them, it 
is respectfully suggested that the relation was no more 
than a strictly business one, and that, entirely independ¬ 
ent of the bequest to the executor, he would be liable 
for any indebtedness by him to the estate, and he is 
eminently responsible for such and accountable to the 
estate at the behest of anyone capable of proving such 
indebtedness. There is no doubt that the Probate Court 
has the power to, and on a prima facie showing of an 
indebtedness to the estate bv the executor, if not ad- 
mitted by him, would appoint an administrator c. t. a., 
or would permit any party in interest to prosecute the 
claim for the benefit of the estate. 

6. It is respectfully contended that the record show's 
not only that the prayers of the plaintiff for a directed 
verdict of the issues in the case w'ere properly granted 
by the trial judge, but that had the issues been left to 
the jury and had it found for the appellant on any one 
of them, the court properly would have been justified 
in setting aside the verdict as contrary to the evidence 
or against the weight of the evidence. 







7. The seventh error assigned by the appellant re¬ 
quires but little discussion. We know of no rule under 
which a court can require a witness to take the stand. 
Both the plaintiff and his counsel were present in court, 
amenable to the subpoena of the appellant, and it was 
clearly within his right, as well as within his power, 
to place one or both of them upon the stand and inter¬ 
rogate him or them regarding anything competent or 
relevant to the issues joined. In no sense was the ap¬ 
pellant prevented “by the rulings of the court during the 
trial from clearly presenting to the jury the actual 
history and environment attending the preparation and 
execution of the disputed paper.” Every one of the 
persons who had had anything to do with the prepara¬ 
tion of the paper, or with the actual history and environ¬ 
ment attending its preparation, or who were present at 
the time of its execution, were present in court and were 
available as witnesses, had the court or counsel for the 
appellant seen fit to call them as such. 

It is very respectfully contended that seldom is a will 
presented for probate which, under all the facts elicited 
upon the trial would seem to have been more expressive 
of the intent of the testatrix and of her freedom from 
undue influence in its execution, or a case in which there 
is less evidence of a lack of testamentary capacity. 

There is so wide a difference between the facts in the 
case at bar and those in the cases cited in the appellant’s 
brief that the latter can have no bearing on the present 
appeal. 

IT IS RESPECTFULLY URGED THAT THE 
DECREE APPEALED FROM SHOULD BE AF¬ 
FIRMED. 

WALTER C. BALDERSTON, 

DAVID E. ANTHONY, 

Attorneys for Appellee. 


